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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
TODD AUSTIN HOGAN,
Defendant-Appellant.

NOS. 45303 & 45304
Ada County Case Nos.
CR-FE-2016-7770 &
CR01-17-4686
RESPONDENT'S BRIEF

Issue
Has Hogan failed to establish that the district courts abused their discretion, either by
imposing an aggregate fixed sentence of four and one-half years upon his guilty pleas to
possession of methadone, burglary, and forgery, or by denying his Rule 35 motions for a
reduction of sentences?

Hogan Has Failed To Establish That The District Courts Abused Their Sentencing Discretion
In case 45303, Hogan pled guilty to possession of methadone and the district court
imposed a sentence of three years fixed. (45303 R., pp.98-101.) In case 45304, Hogan pled
guilty to burglary and forgery and the district court imposed a fixed sentence of one and one-half
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years fixed for each count, and ordered that the sentences run concurrently with each other, but
consecutively to the sentence in case 45303. (45304 R., pp.82-85.) The sentencing hearings
occurred before separate district courts, with the sentencing hearing for case 45303 occurring on
July 10, 2017, and the sentencing hearing for case 45304 occurring on July 28, 2017. (See
45303 R., pp.98-101; 45304 R., pp.82-85.) Hogan filed a notice of appeal timely from the
judgment of conviction in each case. (45303 R., pp.107-09; 45304 R., pp.86-88.) He also filed
timely Rule 35 motions for reduction of his sentences in both cases, which the district courts
denied. (45303 R., pp.112-55; 45304 R., pp.91-134, 145-47; Order on Defendant’s Rule 35
Motion (Augmentation).)
Hogan asserts his sentences are excessive in light of his substance abuse issues, mental
health issues, amenability to treatment, and acceptance of responsibility. (Appellant’s brief,
pp.5-14.) Hogan has failed to establish an abuse of discretion.
When evaluating whether a sentence is excessive, the court considers the entire length of
the sentence under an abuse of discretion standard. State v. McIntosh, 160 Idaho 1, 8, 368 P.3d
621, 628 (2016); State v. Stevens, 146 Idaho 139, 148, 191 P.3d 217, 226 (2008). It is presumed
that the fixed portion of the sentence will be the defendant's probable term of confinement. State
v. Oliver, 144 Idaho 722, 726, 170 P.3d 687, 391 (2007). Where a sentence is within statutory
limits, the appellant bears the burden of demonstrating that it is a clear abuse of discretion.
McIntosh, 160 Idaho at 8, 368 P.3d at 628 (citations omitted). To carry this burden the appellant
must show the sentence is excessive under any reasonable view of the facts. Id. A sentence is
reasonable if it appears necessary to accomplish the primary objective of protecting society and
to achieve any or all of the related goals of deterrence, rehabilitation, or retribution. Id. The
district court has the discretion to weigh those objectives and give them differing weights when
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deciding upon the sentence. Id. at 9, 368 P.3d at 629; State v. Moore, 131 Idaho 814, 825, 965
P.2d 174, 185 (1998) (court did not abuse its discretion in concluding that the objectives of
punishment, deterrence and protection of society outweighed the need for rehabilitation). “In
deference to the trial judge, this Court will not substitute its view of a reasonable sentence where
reasonable minds might differ.” McIntosh, 160 Idaho at 8, 368 P.3d at 628 (quoting Stevens,
146 Idaho at 148-49, 191 P.3d at 226-27). Furthermore, “[a] sentence fixed within the limits
prescribed by the statute will ordinarily not be considered an abuse of discretion by the trial
court.” Id. (quoting State v. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982)).
The maximum prison sentence for possession of methadone is seven years, the maximum
prison sentence for burglary is 10 years, and the maximum prison sentence for forgery is 14
years. I.C. §§ 37-2732(c)(1), 18-1403, -3604. The district courts imposed a three-year fixed
sentence for the possession of methadone conviction, and fixed sentences of one and one-half
years for both the burglary and forgery convictions, all of which fall well within the statutory
guidelines. (45303 R., pp.98-101; 45304 R., pp.82-85.) Hogan’s sentences are not excessive in
light of his extensive criminal record, failure to be deterred, and his high risk of recidivism.
Hogan’s criminal record demonstrates his disregard for the law, the terms of community
supervision, and the well-being of others. Hogan has an extensive criminal history that consists
of at least six misdemeanor convictions (and multiple other misdemeanor charges for the which
the disposition is not reported) and, with the instant offenses, 11 felony convictions. (45303 PSI,
pp.5-11.)

Hogan has spent 19 years in prison for some of these convictions, and seven

continuous years in administrative segregation because of his violent behavior while
incarcerated. (45303 PSI, p.43.) Hogan was on parole for aggravated assault and robbery when
he committed the instant offenses, and will be on parole until 2042.
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(45303 PSI, p.21;

https://www.idoc.idaho.gov/content/prisons/offender_search/detail/70837.)

The presentence

investigator stated that Hogan “has a deeply ingrained substance abuse problem and mental
health issues” and that, to protect the community, Hogan should be incarcerated so he could
address his negative behaviors. (45303 PSI, p.21.) Hogan’s acceptance of responsibility does
not outweigh the seriousness of the instant offenses.
At sentencing in both cases, the state addressed Hogan’s long criminal history, his failure
to be deterred through legal sanctions, the risk he presents to the community, and his association
with known gang members while claiming that he is no longer a gang member. (7/10/17 Tr.,
p.23, L.22 – p.26, L.16; 7/28/17 Tr., p.44, L.22 – p.46, L.17 (Appendix A).) The district courts
in both cases subsequently articulated the correct legal standards applicable to their decisions and
also set forth their reasons for imposing Hogan’s sentences. (7/10/17 Tr., p.38, L.3 – p.43, L.10;
7/28/17 Tr., p.60, L.2 – p.64, L.24 (Appendix B).) The state submits that Hogan has failed to
establish that his sentences are excessive for reasons more fully set forth in the attached excerpts
of the sentencing hearing transcripts, which the state adopts as its argument on appeal.
(Appendices A and B.)
Hogan next asserts that the district courts abused their discretion by denying his Rule 35
motions for reduction of his sentences because he has a treatment plan for his rehabilitation and
several years of incarceration precludes him from beginning his rehabilitation. (Appellant’s
brief, pp.14-15.) If a sentence is within applicable statutory limits, a motion for reduction of
sentence under Rule 35 is a plea for leniency, and this court reviews the denial of the motion for
an abuse of discretion. State v. Huffman, 144 Idaho, 201, 203, 159 P.3d 838, 840 (2007). To
prevail on appeal, Hogan must “show that the sentence is excessive in light of new or additional
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information subsequently provided to the district court in support of the Rule 35 motion.” Id.
Hogan has failed to satisfy his burden.
Information regarding Hogan’s desire for rehabilitation and preparations for that
rehabilitation was before the court at the time of sentencing in both cases. (7/10/17 Tr., p.31,
Ls.7-17; 7/28/17 Tr., p.52, Ls.13-21.) Furthermore, the availability of other treatment options
does not demonstrate that Hogan’s sentences are excessive. See, e.g., State v. Charboneau, 124
Idaho 497, 500, 861 P.2d 67, 70 (1993) (“While the appellant points to the evidence in the record
that he is capable of being rehabilitated … his possibility of rehabilitation, standing alone, is not
enough to meet his burden of showing unreasonableness…”); State v. Wargi, 119 Idaho 292,
294, 805 P.2d 498, 500 (Ct. App. 1991) (“Sentence of confinement is not rendered unreasonable
simply because it will arguably have a negative effect on prisoner's rehabilitation.”).
In denying Hogan’s Rule 35 motion, the district court in case 45303 stated that the effort
Hogan made in obtaining treatment, while laudable, did not present as new or additional
information that showed the sentence was excessive. (Order on Defendant’s Rule 35 Motion,
p.50 (Augmentation).) The district court in case 45304, agreed and stated:
The Court has reviewed the information Hogan submitted. Similar information
was presented and taken into account at the time of sentence. The Court
understands the difficult situation in which Hogan finds himself but emphasizes
that new criminal conduct while on parole is what led him there. The sentences
imposed, though not so lenient as Hogan requested, were far more favorable to
him than those the prosecutor requested. The Court is convinced that the
sentences aren’t excessive, given the nature of the charged offenses and Hogan’s
criminal history.
(45304 R., p.146.) Hogan has not shown that he was entitled to a reduction of his sentences
simply because he desires treatment now. Given any reasonable view of the facts, Hogan has
failed to establish that the district courts abused their discretion by denying his Rule 35 motions
for reduction of his sentences.

5

Conclusion
The state respectfully requests this Court to affirm Hogan’s convictions and sentences
and the district court’s orders denying Hogan’s Rule 35 motions for reduction of his sentences.

DATED this 19th day of January, 2018.

__/s/_Lori A. Fleming___________
LORI A. FLEMING
Deputy Attorney General

ALICIA HYMAS
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 19th day of January, 2018, served a true and
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
LARA E. ANDERSON
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming___________
LORI A. FLEMING
Deputy Attorney General
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21

order the consolidation. Shoot me an email or something
2

and make sure he pleading guilty in front of

2

3

Judge Scott.

3

4

June 19 at 11:00 a.m. for sentencing.

4

(Proceedings concluded.)

5

--oOo---

...

THE COURT:

State of Idaho VS. Todd Hogan,

5

CRFE-16-7770. Defendant present in custody counsel

6

Mr. Loschl. The state represented by Mr. Booker. This

7

7

is the time set for sentencing in this case.

8

s

9

9

10

10

substance, pursuant to open terms. The state agreed to

11

11

dismiss the remaining counts, is that correct?

6

22

MONDAY, JULY 10, 2017

1

The defendant previously entered a guilty
plea to one count of possession of a controlled

12

12

13

13

MR. OOOKER: Yes, your Honor.
MR. lOSCHI:

14

14

THE COURT: There originally had been some

Yes, your Honor.

15

15

attempt to include by consolidat ion another case in

16

16

front of Judge Scott. That ultimately did not come to

17

17

me, but in terms of this case it's an open

18

18

recommendation.

19

19

20

20

conviction and sentence should not be pronounced against

21

21

the defendant at this time?

22

22

MR. BOOKER: No, your Honor.

23

23

MR. lOSCHI: No, you r Honor.

24

24

25

25

that. Did counsel get a chance to review the PSI?

1

record: Aggravated assault in 1994, criminal trespass
in '95, a felony PCS in '96, larceny '99, robbery '03,

Is there any legal cause why judgment of

THE COURT: I did order a PSI I've reviewed

23

MR. BOOKER: Yes, your Honor.

24

2

MR. lOSCHI: Yes, your Honor.

2

3

THE COURT: Mr. Hogan, did you review the

3

battery on certain personnel In '05, and an agg assault

4

in 2009. He also has a misdemeanor record.

4

PSI?

5

THE DEFENDANT: I did.

5

6

THECOURT: Does either party contend there

6

7

A P&P search was conducted at the home of a
violent gang member. While trying to gain entry, the

7

defendant ran out the back of t he house where he was

s

later apprehended. When we look at aggravating factors,

Ml\. lOSCHI: No, your Honor.

9

with this defendant there are many. He has a -- usually

THE COURT: Does either party contend there

10

I don't even note LSI scores because I don't put a lot
of stock in them, but his LSI store is 46, which is

are any deficiencies or errors in the PSI?

8

MR. BOOKER: No, your Honor.

9

10
11

should be additional investigation or evaluation of the

11

12

defendant prior to sentencing?

12

extremely high. He also has a violent history, and

MR. BOOKER: No Judge.

13

Dr. Sombke provided some insight that would be helpful

14

MR. LOSCHI: No, your Honor.

14

to the court. He's on parole until 2043, and clearly

15

THE COURT: Does the state have a restitution

15

previous efforts to correct his behavior has not worked.

13

16

16

He keeps getting felony charges and getting

17

MR. BOOKER: We do. We're seeking $231.60.

17

indeterminate time added to his sentence, then he goes

18

THE COURT: Any objection?

18

to prison, has gang protect ion and then gets off and

19

MR. LOSCH!: No, your Honor.

19

reoffends. The parole board keeps letting him out. We

20

have seen this pattern repeat itself over and over

20
21
22

claim.

THE COURT: Restitution In the amount $231.60
will be ordered. The state can argue.
MR. BOOKER:

Your Honor, the state's

21

again. Dr. Sombke describes t he defendant as leading a

22

parasitic lifestyle.

23

recommendation today is f ive years fixed, plus two years

23

24

indeterminate, and we ask that that be imposed. The

24

does t he cycle of crime victimization end here or do we

The decision the court has to make here Is

2S

defendant comes before the court with a lengthy felony

25

just allow it to continue. The defendant has a history

APPENDIX A – Page 1

25
1

of violence and hurting people In the community. In the

26

1

would be fairly challenging w ith " difficult treatment

2

case in front of Judge Scott, the defendant was caught

2

process and the probability of reversals . That is

3

financial ly victimizing members of the community. When

3

concerning because, according to Or. Sombke, even if you

4

he was doing this, he appeared to be absconding from

4

can treat the defendant's antisocial personality,

5

supervision on parole and was out on bond in the felony

5

there's a strong chance the defendant will still fall

6

pending in front of this court.

6

back into his old patterns. That evaluation concludes

7

that the defendant has an antisocial personality, a

The defendant claims that he's no longer a

7

L

:-

8

gang member. His ta ttoos say otherwise. The defendant

8

moderate level psychopathy and high risk to engage in

9

had t ime while he was out to get those tattoos covered

9

future violence.

10

or remove them and he chose not to. Additionally, on

10

11

this case the defendant was found with Devin Elmore, and

1l

criminal who the PSI writer and Dr. Sombke both conclude

12

that is significant because Mr. Elmore is an SVC member,

12

is a high risk to hurt people in the community if the

13

and SVC and the Aryan Knights, like the defendant, are

13

defendant is not removed from It. I would ask the court

14

connected, they run tiers in the prison together, they

14

to focus on your top priority in sentencing, keep the

15

do debt enforcement and collect ion together and they

15

community safe, by remove the defendant from the

16

also attack people together. So it is not a surprise

16

community for extended period of time. Thank you.

17

that an Aryan Knight like the defendant would be found

17

TH E COURT:

Thank you.

18

with an SCV gang member. The PSI concludes by saying

18

MR. LOSCHI:

Judge, I think it's really easy

19

the defendant has, quote, "a deeply engrained substance

19

20

abuse problem and mental health issues that aggravate

20

looking at his record, just keep climbing the ladder. I

21

his behavior and thinking," close qL1ote.

21

don't know why I would ask for a two-year tail when his

22

sentence goes to 2041, for Instance.

We also have an evaluation from Or. Sombke

22

In summary, the court is left with a career

to make a reflexive argument when it comes to Todd, just

23

who notes that the defendant has an antisocial

23

24

personality. With regard to the ability to treat the

24

his '94 agg assault in Georgia resolved as a

25

defendant 's issues, Dr. Sombke wrote that the treatment

25

misdemeanor. It does reflect one year of probation, I

would concede that in the grand scheme of things that's

1

years in prison he was a violent guy, he was quick to

Talk about a couple things here. He says in

27

28

2

not too harsh, but I wanted to point that out to the

2

anger, a fighter, he was a guy that other guys knew not

3

court. Secondly, his gang affiliation in prison was the

3

lo mess with and those sorts of things.

4

4

Skinhead gang, wasn't Aryan Knights. Third, Todd

s

doesn't have any money, it's preposterous when he gets

Then when you go through his C notes, you see
a real evolution. Starting back in November of 2006,

6

out he should have his gang tattoos removed, unless

6

there's a comment by officers saying I seen Hogan go

7

someone's going to volunteer to pay for him to do that.

7

from inmate on a three person escort, full restraints to

8

He is a guy who was raised, I think the court

8

living on tier, his attitude, his demeanor have changed

can clearly see, in a real atrocious kind of living

9

significantly. He d id some yo-yolng i n the next couple

10

situation. His mother died very young, didn't have

10

years where he had a couple of fights and writeups,

11

contact with his siblings. He only recently reconnected

11

those sort of things, but the last violence he's got is

12

with his father. He's a product of the foster care

12

a fight that he got in in 2009. And pretty soon after

9

13

system. He had a foster parent that was so abusive that

13

that, he approached, at great personal expense, the

14

he became a ward of the State of Maryland and spent his

14

administrators and said I want to step down. They offer
a step-down program for these guys to get out of the

15

formative years in a lot of lockdown facilities. He

15

16

just had some poor decision making, anger, things like

16

gang. This is a guy who offered to step down, did step

17

that literally beat into him at a very young age. He's

17

down at a time when he didn't know how many more years

18

been sort of and always spent his life trying to rebound

18

he would be In prison. He's got a ten plus 20 hanging

19

from that.

19

over his head, there's no guarantee they are going to

20

parole him at the ten year mark. He did that at great
personal expense.

20

He had the most significant legal event

21

obviously is '03 he had the robbery, went to trial and

21

22

lost and Judge Bail gave him a 10 plus 20. And he went

22

23

into prison at that time, you know, an angry guy. He

23

gone by since you had your Issues, those sorts of

24

was a skinhead, living that life and t hat's the life he

24

things, but eventually they let him into the program and

25

saw ahead of him. As the court can see, for a number of

Z5

told him December 29, 2011, looks like he got great

Initially they denied, not enough time has
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1 BOISE, IDAHO
2 July 28, 2017, 2:32 p.m.

1

3

3

2

4 Brett B. Judd, Ada County PA
5 Jonathan D. Loschi, Ada Co PD
6
7

8
9
10
11
12
13
14

15
16
17
18
19
20
21
22
23
24

25

4

5
6

THE COURT: State versus Todd Hogan,
CR0l-17-4686. Mr. Hogan is present in custody.
He is represented by Mr. Loschi. The state is
represented by Mr. Judd.
We are here today for sentencing. The
defendant pleaded guilty, entered an Alford plea
actually, on May 5 of this year to two offenses,
burglary and to forgery. He entered those pleas
under a plea agreement that called for open
recommendations as to sentence. The agreement at
the time contemplated consolidation for sentencing
with a possession of controlled substance charge.
It was in front of Judge Hippler.
Consolidation was denied by Judge
I-lippier, who, as I understand things, has
proceeded to impose sentence against Mr. Hogan
three years fixed, nothing indeterminate. And so
Mr. Hogan is in the early stages of serving that
sentence at this point.

7

8
9
10
11
12
13

14
15
16
17
18
19

20
21
22
23
24
25

Counsel, is there any legal cause why
the court should not proceed with sentencing
today?
MR. LOSCI-Il: No, Your Honor.
MR. JUDD: None known.
THE COURT: All right. Have the parties had
a full opportunity to review the presentence
investigation?
MR. JUDD: The state has.
MR. LOSCHI: Yes, Your Honor.
THE COURT: Mr. Hogan, have you read it?
THE DEFENDANT: Yes, I have.
THE COURT: And are there any deficiencies
or errors in the presentence investigation that
either side would like to bring to my attention?
MR. JUDD: Not from the state.
MR. LOSCHI: No.
THE COURT: Does either side contend there
should be any additional investigation or
additional evaluation of the defendant before
sentencing?
MR. LOSCHl: No, Your Honor.
MR. JUDD: No, Your Honor.
THE COURT: Do we have a restitution claim
here, Mr. Judd?

1--- - - - - - - - -- - -- - - - - -- -- -+-··- - ---- ---- ------ - - - -- - - - - - --;
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1
2

3
4

5
6
7

8
9
10
11
12
13
14

15
16
17

18
19

20
21
22

23
24

25

MR. JUDD: Yes, Your Honor. The state is
requesting $4,774.28 in restitution.
THE COURT : Okay. Is there any objection to
that?
MR. LOSCHJ: No, Your Honor.
THE COURT: Okay. In the absence of an
objection, then, I will enter the state's proposed
order for restitution in the amount of $4774.28.
Bear with me for a moment while I sign
that order. That's now done. Any evidence or
just argument?
MR. LOSCH!: Argument.
MR. JUDD: Just argument from the state.
THE COURT: Go ahead, Mr. Judd.
MR. JUDD: Thank you, Your Honor.
Your Honor, in this case the state is
going to be asking the court to enter a judgment
ofconviction. On the burglary, the state is
going to be seeking a ten-year sentence with five
years determinate and five years indeterminate.
With the grand theft, a 14-year
sentence, 12 years determinate, two years
indeterminate. Ask you to impose both those
sentences consecutively to each other and to his
current incarceration for a total sentence of 17

Pa g e 44
l

plus seven. Because of that, the state is not

2 asking for any financial penalties.
3
THE COURT: I'm sorry. It was 12 plus two
4
5

6
7

8
9
10

11
12

13
14

15
16
17
18
19
20

21
22

23
24
25

you were asking for on the -MR. JUDD: Grand theft.
THE COURT: -- on the forgery charge?
MR. JUDD: 12 plus two on the grand theft,
five plus five on the burglary for a total of 17
plus seven.
THE COURT: Okay. Understood.
MR. JUDD: So based on the defendant's prior
criminal history, I have little to no doubt that
if he gets out again, he will re-offend in a shot1
period of time. You can see that from his
criminal history. He has gone through this
pattern.
TI-IE COURT: Doesn't sound like you have much
faith in the Department of Correction to not
parole him prematlirely either as he is already
subject to over 20 years of indete1minant time
irrespective of what I do today.
MR. JUDD: TI1at is true, Your Honor. He is
on parole until 2043, and it isn't working. He
goes through the same pattern. He gets a new
felony charge, does his determinant, parole board
1

Tucker

&

(Pa ge s 41 to 44 )
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1 immediately lets him out, and then he reoffends.
2 We've gone through the cycle enough time with
3 Mr. Hogan that it's time to break the cycle.
4
Dr. Sombke describes the defendant as
5 living a parasitic lifestyle in his evaluation.
6 He has a cycle of victimization until someone
7 decides to end it. His history is not only
8 substantive use. He has violent crimes,
9 aggravated assault charges, battery on certain
10 personnel, robbery. In this case he victimized
11 someone in the community using credit cards and
12 checks that were not his.
13
And when he was doing that, he was on
14 parole, as he has been before. He was out on bond
15 on a case in front of Judge Hippler with that
16 felony pending.
The defendant says he is no longer a
17
18 gang member. It is worth noting that he has
19 tattoos consistent with gang membership. When he
20 was arrested on the case in front of
21 Judge Hippler, he is found with Devon Elmore, who
22 has the letters "SVC" tattooed across his stomach,
23 hanging out with gang members. SVC and
24 Aryan Knights interact together in prison. They
25 were on tiers in the prison together, so I find

1 that statement disingenuous.
The PSI conclude by saying the
2
3 defendant is deeply engrained substance abuse
4 problems, mental health issues that aggravate his
5 behavior. Dr. Sombke said the defendant has
6 antisocial personality. The treatment will be
7 fairly challenging with difficult process and
8 probabilities of reversal.
So not only is the defendant hard to
9
10 treat. If he does treat, it is likely to be
11 ineffective. This isn't someone that you can have
12 a chance of rehabilitation. He has gone through
13 programs at IDOC before. It doesn't work. He
14 seems to blame !DOC for not giving him enough
15 treatment on the outside for his re-victimization
16 in the community and use, but the defendant just
1 7 is not amenable to treatment.
18
As the court has mentioned several
19 times today, your number one job in sentencing is
20 to protect society, and Mr. Hogan, whether you
21 look at the LSI, Dr. Sombke's evaluation, his
22 history has shown that he will reoffend. I would
23 ask you to keep the community safe for 20 years by
24 adding the 17 determinate on top of the sentence
25 Judge Hippler sentenced the defendant to. Thank

Page 47

Page 48

1 you.

2
THE COURT: Thank you, Mr. Judd.
3
Mr. Loschi, your argument.
4
MR. LOSCHl: Judge, I think 17 years is the
5 most frankly, the most ridiculous sentencing
6 recommendation I have ever heard. I think it's
7 jumping above and beyond these cases and trying
8 really to steer the !DOC ship, tell them what
9 Mr. Judd's opinion is of what they should do with
10 Mr. Hogan for the rest of his life.
11
You know, I know I can speak
12 confidently for myself that I was born into a much
13 more advantaged situation than Todd. When you
14 look at his upbringing, his formative years. His
15 mother dies at the age of 17 -- or seven rather,
16 has no-contact with his siblings, nothing with his
17 father.
18
He goes into foster care. He gets a
19 foster parent who abuses him severely, becomes a
2 o ward of the state of Maryland and is in a lockdown
21 facility when he was a teenager. When he gets
22 out, as you would expect for someone who was kind
23 of raised in that petri dish, he starts breaking
24 the law and having contact with law enforcement
25 and builds up a record, which culminates in the

1 robbery in which Judge Bail gave him this
2 overarching large sentence.
3
And when you read through IDOC
4 supervision notes, you see in my opinion a lot of

5 growth, because you see a guy who in I.DOC was
6 violent for a long time, who was living the gang
7 life, who was fighting and getting batteries on
8 correction officers and those sorts of things, and
9 then somewhere a few years back decided that he
1 O didn't want to do that anymore and he was going to
11 work on himself.
12
And it took a while, but he did do a
13 lot of work and then changed his behavior. In '06
14 there's a prison C-note that says: "I have seen
15 Hogan go from an inmate and a three-person esco11,
16 full restraints, to living on a tier. His
17 attitude and demeanor have changed significantly."
18
And then it's about '08 or so that he
19 approaches the IDOC about joining the stepdown
20 process and getting out of the gang. That is
21 really hard. I mean, he was a gang member in
22 there, and he was gang member at a certain level.
23 And he didn't want to live that life anymore, and
2 4 he approached them about the stepdown process.
25 They wouldn't let him -- as recently as 20 I0, !hey
2
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l

detox, and then I ended up being arrested on this before

2

that could happen.

THE COURT:

But I just hope the court w ill put some

3

38

That's all I have. Thank you.
Thank you.

Mr. Hogan, on your plea of guilty I find you

3

4

sort -- something in my sentence t hat gives me some sort

4

guilty. In an exercise of my discretion in sentencing,

5

of real substance abuse and mental hea lth stuff, because

5

I've considered the Toohill factors , including the

6

that's t he other thing, I didn't get a GAIN assessment,

6

nature of the offense and t he character of t he offender,

7

I didn't get a psych assessment I was supposed to get

7

as well as informat ion in mitigation and aggravation.

8

when I first got out, even though I complained about it

8

In determining an appropriate sentence, I do so mindful

9

I couple of times to my PO.

9

of the objectives of protecting society, achieving

If I would have known some of this stuff, if

l.
.,.;

10

deterrence, the potential for reha bilitation and the

11

I would have known there was free treatment for me, and

11

need for retribution or punishment.

12

I didn't find that out until I was in Ada County Jail

12

13

and t he lady came out to do my GAIN assessment, she told

13

materials, considered the arguments and recommendations

14

me I could have had free treatment all along, I had no

14

of counsel, and the statement the defendant 's made

15

idea. I just ask that whatever sentence you give me,

15

today.

16

there's something that the court can enforce as far as

16

This case is in some regards painfully

17

treatment is concerned .

17

emblematic of what happens when we treat our children as

18

less than human. I don't think there is any denying the

10

A lot of times when we go out to the prison

18

I've reviewed and considered the PSI

19

we will say the court sa id I should get this program or

19

defendant's childhood was horrendous ,md that's not

20

that program, and they tell us doesn't matter what the

20

something that should be wished upon any person, and

21

court says, it's just a recommendation. And I just

21

this is what we worry about and why we rightfully get

22

don't want to end up going to prison for three to five

22

upset about children being mistreated. In addition to

23

years, or however long you give me, and me be back at

23

the pain, suffering neglect, the lack of feeling loved

24

square one back doing this exact same thing again when

24

and wanted that they have at that time, this too often

25

it 's all said and done.

25

is the course upon which their sails have been set.

1

level he is, not because of t he tattoos, that frankly is

40

39

But there comes a t ime as an adult where
2

you're responsible for what you do. And you are

2

not a particularly compelling argument to me because the

3

responsible for what you do. Your childhood, the way

3

reality is it's expensive to get tattoos removed and I

4

you were treated, as horrific as that is, nonetheless

4

understand the defendant, as a new parolee, wouldn't

5

you are responsible for the crimes you've committed, and

5

have the money to do that. I have people in mental

6

you have been severely punished for those crimes by the

6

health court what want to get then removed but can't

7

State of Idaho, at least in terms of the sentencing that

7

because of the money. So I get that.

8

has been handed to you in the past, particularly by

8

9

Judge Bail.

9

that was a known to be a place of an active SVC suggests

10

some degree of affiliation. It also suggest to a degree

10

frankly, this case in some respects also

But the fact that he was found at a place

11

highlights the problems that existed in the state's

11

the idea that -- I understand the state's argument that

12

effort with respect to advancing - not advanci ng

12

he may not have renounced his gang affiliations fully

13

just ice, but justice reinvestment, in part icular the

13

because why would you hang out with SVC, particularly if

14

180-day sanctions that were originally put in statute

14

that might put you In Jeopardy of retaliation for having

15

that was all that could be given to parolees for parole

15

renounced gangs. I don't know, all I can do is hope

16

violations. And so rather than giving them enough time

16

that he has. I hope that he has come to understand that

17

to be treated appropriately and ensure they are safe,

17

that life, that hate that is spewed by the AK's,

18

they were put back out in the community too quickly and

18

Skinheads or whatever other white supremacy group is

19

they commit new crimes and vict imize the community

19

w rong as the abuse that he went through as a child. I

20

further. And now here M r. Hogan sits having done that ,

20

hope that is the case.

21

I don't know what Judge Scott is going to do.

21

I do note that since he approached prison

22

Obviously he has more years to play with than I do. I

22

folks, there have not been new violence offenses by him

23

don't know also what to make of the defendant in terms

23

and the one that there was that occurred in the one

24

of is he affiliated with a gang still, is he not. I

24

f ight, he did, from what I can tell, not fight back. So

25

appreciate there's significant concern that at some

25

that does suggest to me at least t o some degree t hat
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41

treatment and I hope t hat t reatment is helpful t o him,

he's trying to get out of that life. So that gives me
2

hope.
Mr. Hogan says all the right things today.

3

2

and I will certainly recommend that he get that

3

treat ment.

4

He's also been around the block enough t ime to know the

4

5

right things to say. No offense to that. I hope for

5

I think given the defendant's criminal
history, given the fact that he committed new crimes

E

6

your sake and for the community you're sincere in your

6

while on release in this case, I t hink a prison sentence

7

words. You will parole out again, that much is known,

7

Is warranted and frankly Is really the only real istic

8

absent doing somethi ng in prison to ruin that cha nce for

8

option here.

9

you. The reality is at t he end of what ever fixed time I

9

give you, and Judge Scott gives you, the likelihood is

10

11

you're going to parole out again, and if you want t o

11

the Unified Sentencing Laws of the State of Idaho for an

12

stay out you're going to have to deliver on those things

u

aggregate term of three years. The court specified a
minimum period of confinement of three years fixed and

10

I'm going to sentence the defendant to the
custody of the Idaho St at e Board of Corrections under

13

t hat you're telling me today, you 're going to have to

13

14

stay sober, you're going to have to stay out of that

14

zero years determinate. I think t he current tail is

15

lifestyle, you're going to have to find a j ob, keep a

15

long enough not to worry about anything on the back end,

16

j ob, live a quiet, simple, peaceful life out of that

16

doesn't make sense to add a tai l to it.

17

whole criminal element.

17

I think the reality is is that sentence that

18

I think three years for t his crime, which is

18

possession of drugs, which is obviously not good, it

19

the defendant has earned based upon his prior criminal

19

victimizes the community, exposes other people to the

20

conduct and that he has likely earned from Judge Scott

20

drug trade when you support the drug trade, the drug

Zl

given the new crime, it doesn't make a lot of sense to

21

trade stops people from being responsible parents that

22

do a Rider simply to front-load treatment, because the

22

begins t he cycle of violence and neglect again on other

23

likelihood is he is going to be there for a period of

23

people, and perpetuates of number of ills, so it's not a

24

time that would make more sense to get that treatment on

24

t rivial matt er either. I think on this case I t hink

25

the back end, not t he front end. I hope he gets that

25

three years fixed is a fair sent ence, it's long enough

1

to punish the defendant for his crime and long enough

43

2

for him to get t reatment, even if it has to be a little

3

bit more cobbled, out of t he norm, so to speak, because

4

of his status.
What Judge Scott does, I don't know.

5

44

$231.60.
You have the right to appeal. If you cannot
3

afford an attorney, you can request to have one

4

appointed at public expense. Any appeal must be flied

s

w ithin 42 days the date of this order or the entry of

6

thought about and I appreciate M r. Loschi's argument for

6

the written order of judgment of conviction and order

7

the idea of a Rider up front . l just t hink t he reality

7

imposing the sentence. I do wish you good luck. I hope

8

is such that t hat's probably not somet hing that is

8

t he words you tell me today are words you feel in your

9

doable in light of what Judge Scott has and would likely

9

heart and are words you that you carry out when you are

10

do.

10

released. Good luck.

11

Now, if Judge Scott comes along and thinks

11

12

that is a fine idea, goes along with it, I certainly

12

13

would consider a Rule 3S relief, but it would be a Rider

13

14

only for treatment purposes in the sense that at the end

14

15

of the day, I would not put him on probation, I would

15

16

still relinquish on t he three years sentence I have.

16

17

But I would be willing to go along with the t reatment up

17

18

front, only if Judge Scott does it and gives a sentence

18

19

that makes sense t o do it in that regard. If he does,

19

20

then I would consider that relief to get him Into the

20

21

Rider as a treatment mechanism up front.

21

22

I'm going to order the defendant provide a

22

23

DNA sample and right t humbprint i mpression and comply

23

24

with t he DNA database act. I'm going to order that he

24

25

pay court costs and restitution in the amount of

25
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13 years

1
And when I got out of prison, I really,
2 really tried to make it. I got out. I got two

1 when I first got out after doing

J was a youth mentor for the Boise Rescue
4 Mission. I did very well for my first six months

3 with my pill addiction. And that's not shifting
4 responsibility. I'm still responsible for my own

3 jobs.
5

out, but J also didn't get any of the followup

6 classes that I was told I was going to get by
7 IDOC, none at all. I didn't get Voe-Rehab. I had
8 to do everything on my own, and I did.
9
Then in May of 20 I 6, I got in a bike
10 wreck. I was hit on my way to work. I ended up
11 in the hospital, and I ended up addicted to
12 painkillers again. And that just led to me going
13 back into old associations. My work suffered. My
14 relationships suffered.

15
At the time I was working two jobs. I
16 was working 60-plus hours a week. Sometimes
1 7 having to go all the way across Boise on a
18 bicycle. I was trying to do what I needed to do.
19
And then it was just like dominoes
20 fell, and I can't help but to think that if I
21 would have had some -- I've never had any
22 treatment at a ll. I've never gotten to do a
23 rider. I've never gotten to do anything.
24
And l would have thought that if I
25 would have had some sort of treatment or support

2 straight, I may have had some more tools to deal

5 actions. It is what it is.
6
J've done almost eight months in
7 custody already on this case -- or seven months in

8 custody on this case.

10
11
12
13
14
15
16

17
18
19
20
21
22
23
24

25

to do a 24-month inpatient program through the
River of Life through the Boise Rescue Mission.
That would be three years of treatment
versus three years of me sitting in a cell staring
at a wall, because ironically I can't go anywhere
in the prison because I was a pretty high-ranking
gang member, and I turned my back on it all in
2009 and I walked away. And that's not
appreciated in the prison system when you do that.
I have not had an instance of violence
where I have been the instigator since 2009, and
I've been attacked with knives. I've been
attacked several times s ince then. I defend
myself, and I step back, and I let the corrections
officers do their job.
Ifl can do for my substance abuse
Page 60
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1 issues what I did for my violence issues, I would
2 never be in front of this court again. And I just
3 want some treatment. And my biggest fear is that
4 I'm going to get locked up again based solely on
5 my past record, and then they're eventually going
6 to give me parole again. Because I no longer get
7 in trouble, I just don't, while I'm in custody.
8
Then I'm going to be back out on the
9 street, back in the precarious circumstances and
10 left to do it on my own again. I mean, the
11 prisons are overcrowded. T hey're overcrowded and
1 2 they're overwhelmed with a lot of stuff. If this
13 court were to retain jurisdiction, it would have
1 4 power over to make sure that I get these things.
15
You know, and I would even be okay with
16 you giving me a 20-year fixed sentence with a
1 7 retained jurisdiction. That's how serious I am
18 about getting treatment, following through, and
19 just having that opportunity. I've never had it
20 before, and I just want to get better so I can go
21 on and do something with my life. Thank you.
22
THE COURT: Thank you, Mr. Hogan. I
23 appreciate your comments. You're certainly very
24 articulate and well considered, and I'm sure you
25 do mean them and want to do what you need to do

I was given a rider, and

9 then I would do or court-ordered after the rider

1 ultimately to be successful in the community.
2
I've read the presentence investigation
3 in your case, and I'm well aware of the four
4 objectives of criminal sentencing that Idaho law
5 directs me to consider in every case. First and
6 foremost of them is protection of the community.
7
It's a factor that weighs heavily in
8 your case just by virtue of your past record,

9 which is very extensive. Also, rehabilitation is

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

an important factor as are punishment and
deterrence.
As I mentioned, you have an extensive
record, and it includes felony convictions dating
back to the mid-ninties, several during that
period of t ime, mid- to late-ninties. And then
after the tum of the century, I suppose, a
burglary in 2003, a robbery conviction in 2004
that led to a very lengthy sentence; a battery on
certain personnel in 2006, an aggravated assault
in 201 I; and then finally possession of contrnlled
substance conviction, and the sentence handed down
by Judge Hippler just within the last couple of
weeks here.
These sentences, looked at together,
amount to -- the only determinate time remaining
5 (Pages 57 to 60)
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1
2
3
4
5
6

7
8
9
10

11
12
13
14
15
16
17
18
19

20
21
22
23
24
25

is that in Judge Hippler's case, which is after
taking into account credit for time served, is J
think somewhere around two years and four months,
something like that, left to serve on that
determinate sentence and then beyond that. So
that takes you into about early 2020.
Beyond that you have approximately 21
more years of indeterminate time for which you
have already been sentenced, irrespective of what
happens here today.
So you have certainly a lot ohime
facing you, and at this point the parole board has
a lot of discretion as to when it would be
appropriate to release you after Judge Hippler's
sentence ends leaving aside what I do today.
The state has argued for a very lengthy
sentence or set of sentences on these two charges
that would effectively mean you wouldn't be
paroled for about 19 to 20 years from now, when
you'll be eligible for parole and would in the end
be locked up into your sixties.
You're 41 years old right now. You do
have a significant criminal history that is the
evident motivator for that argument, that request,
which is very punitive.

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

As to your request for an evaluative
rider, it depends on the idea that Judge Hippler
would go along with it. Of course, if I went that
direction, and he evidently must have said
something to the effect that he would at least
consider that ifl did that. However, it seems
very unlikely to me that he thought that some
other course of action than the one he embarked on
was the best course of action.
He had thought a rider was appropriate
or an evaluative rider, if you want to call it
that. I suspect that's the sentence he would have
imposed, and then it would have been up to me
whether to go along with that or not. He went
first, so an assumption I'm going to make is
Judge Hippler concluded that three years of fixed
prison time was a fair sentence for the crime that
was at issue in his case.
Here we have Dr. Sombke's psychological
evaluation lo take into account indicates the
defendant suffers from a moderate level of
psychopathy, a high risk for future violence has
antisocial personality disorder, depressive
disorder, does indicate on the positive side, the
defendant has the capacity to become prosocial but
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1 is a high risk to the public if he doesn't get
2 support and the treatment.
3
So I suppose the bright side way to
4 look at that from the defendant's perspective is
5 that Dr. Sombke's assessment is that while he
6 presents plenty of risk, if he doesn't receive
7 appropriate treatment, he is the lost cause and
8 has the capacity to do well if the justice system
9 gives him some help along those lines.
10
The defendant certainly comes from very
11 difficult life circumstances that likely plays
12 some role in where he has been in terms of his
13 criminal record. Of course, that doesn't excuse
1 4 anything but does have some capacity I think to
1 5 explain why he is where he is.
16
Luck plays a lot of role, a big role in
17 a lot of folks' lives. And some folks have very
18 much easier than others, and it's a little bit
1 9 easier to understand why some people have very
20 difficult early life circumstances, struggle
21 throughout their lives.
22
And the defendant has clearly a
23 significant s ubstance abuse problem that he has to
24 ultimately get a full and complete handle on
25 before he could ever succeed in the community.
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1
2
3
4
5
6
7
8

9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

And to hear Mr. Hogan talk today, he seems like he
has the capacity to make appropriate changes if he
is committed enough to doing them.
It seems to me that in the end, that
this case and Judge Hippler's case, effectively
being considered almost together, although not by
the same judge, that the appropriate thing for me
to do as the person who is going second here would
be fashion a sentence that resembles what I think
1 would have done had I been the sentencing judge
in both cases. And that would be the way to
proceed here.
Now, given Mr. Hogan's very significant
criminal record, serious crimes in this case
committed while on parole, does need to meet with
some punishment. That's the way it is. Now,
certainly I expect there to be something good that
comes out of the punishment associated with
incarceration. It's not just punishment,
treatment, in the custody of the Idaho Department
of Corrections that is designed to help assess
when the defendant is amenable to parole or a good
candidate for parole, and to help him succeed on
parole when they see fit to parole him.
What I'm going to do is impose an
6 {Pag es 61 to 6 4 )
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